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1, ' March 6, 1981

O

! Hx. Randy Millex — i
: FPyauds Section 1

: Neparement of Justice
. 315 9th Street, K.W. — 1
: Washington, D. €. 20350 M/é%] :
: =R/

Dear My. Miller: :

A (KX -TR0-/530 |

e

Enclosed please find a ret copy
, referred to in the correspondence of Tt
. president of this Associatien, with the
: dated Februazy 26, 1981. The enclosure 1 /¢
; the Investnent Company Institute on Jar i :
' and hence, the confusion over its datir d r:gM
understanding that the original of the fzam) !
dated in December, 1979. :

: Please do not hewitate to call me & ;
you have any guestions.

Sincerely,

i 5B

Richaxd W. Paterson
Legislative Counsel
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f{ﬁi'@:;! C. Attachment I . s e .
/' - , e ' ‘ _ Tﬁrgzzu BY ICI 1/9/80
' Meg. Marta_-Lybecker _ ~—<RIGINAL ATTACHED

Associate Director

Division of Marketing Management
Securities and Exchange Commission
500 Rozth Capitel Secreet
Washington; D.C. 20569

Dear Mz. Lybecker:

By his letter of OctobeZ 19, 1979 to the Actorney Ge

 Mr. Morris D. Crawford, Jr., Chairman of the Beard oﬁynha“§§:§§y
Savings gank of New York furpished a copy of a lecter from him
of Uctober 18, 1379, showing the Securicies and Fxchange Cocunissis
amoug others as an addressee. That letter questicned the
propriety in several aspects of moncy markac fund operations,
which are, as he notes, regulated priheipally under provisions
of Federal law adminiscered by the Cemmiscion. Ta azsist the .
Cosmission in that regard and in its -evaluation of the issues
rgised by Mr. Crawford, we acc gurnishing you herewith our
views on Mr. Crawford's allegation that sany money market funds
violate section 11 of the Giass-Steragall Ace, 48 Scat. 189
(12 U.S.C. 378¢a) (1) as amended), by their provision of a
pechanism rhat permits a fund investur to write am order ©o
vredem” (sell) so much of his invesoment as may be necessaxy
upon presentation of the order to the fund‘'s txansfar agent
(usually a bank) and for the agent to pay a specified sum to
whomever preseancs the order. According to Mr. Crawford, such
orders to sell and pay are genexally re%erred to as checks.
Enforcement of the ciced scatutory provision is @ recponsibiliry
+f the General Litigatcion and Legal Advice §egetion of the Crim-
ipal Division, Deparfment ot Justice.

Under the c¢ited statutory provision, it would be unlawful
for a meney warket fund " (o engage in the business of receivin
deposits subject toO check or to repayment Upow presencacion of
a passbook. zertificare of deposit, oI cther evidence of debt
or upon request of the depositor...”. W¥. Cravford predicates
his allegation upon his conclusion that an investor's interast in
"a money market fund is a deposit. diswissing at page 6 of his
Occober 18, 1979 lecter as worthy only of parenchetical coument,
the fact that cthe value in dollars of ao jnvestor's shares in
a woney warket fund is subject to_the weisk of market fluctu-
atiom...''. We note thar market £luctuation invulves not only
che risk of depreciation but alge the oppot tunity for apprecialic
ac lesst for che serendipirous awong che ingenuous investers O
concern teo Mr. Cravford. %

It is pacent from the nquoced statutoery language that &
depositor is only a creditnt of his depository (2 debtor in the
C cage of an suchorized overdrafc, which indebtedness he must
liquidace by 2 ndeposit’'). It 1s equally patent that omg who
invests in a wuuey wachket fund is an owner pxo tanto of the fund
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Fo Availawelity of pazticular mechaAtams for an invester te
// transfer his ownership is a mere formalicy and serves in ne

way to alcer the substance of his scatus as owner. Ag bacuveen

. hin and che fund, che potential for capical gain or loss om
his investeent remains unefigcted by the means he way selaet eo
realize his investment, &nd heé is not, by his selection of the
mechanism of a combined vrdes to sell and pay over (cheek) eo
realize his investment, converced into a mere creditor of che
fupnd with no expectacion of capical gain or loss from the fund
upon realization. Note, though nmot relevant to the issue at
hand, one may gquestion whecher, being paysble omly frem funds
to be produced by ligquidation of an investment, the inscruments
here concerned are unconditionmal orders such thae, being drafcs
drgfﬁocn a btank, they are checks. See e.g. 23 2.€C. Code 3-106
an = I 4 :

_Significanctly, the statute here involved encompasses virrually
any oeans a bank's crediter way employ to secura repayment of S
his deposit, viz: check, presentation of cvidence of debe or
mere request. Thus Mr. Crawford's argument pzoves coo wuch,
1# funds invested in a wopney market fund are in face deposits,
chen the staruce is violated as much by liquidation of the
investment and repayment om raguest of the imvestor as by the
{avestor's use of a "'check” for that purpose. This would mean
thar no pooling of resources by investors €O buy and sell money
sarker securities for their smutual advantage would be lawful,
tor the "...person, [irm, corporation, ssgociacion, business
prust, oY cther similar organization..." for pooling investor
rgsources (section i1, Glass-Steagsll Ace, supra) would necessarily
engage. in selling money asarket securities wfile at the same time

receiving "deposits.

In light of the holding in Invesoment Co. Institute V.
Camp, 401 U.S. 617 (1971) that seccion L@ of the Glass-5teagall
Act. 12 U.$.C. 24, 2s amsended, precludes engagement of a natiomal
bank in the invesunent banking business, the proviso in section
21.6f the Class-Scteagall Act, suerad, excluding from that prohi-
bition bank security transactions permitted under section 16
of the ace, will noc permit & bank to pool investors' sesourtes
for investment on their behalf in money sarket securicies. The
cited cases dealt specifically with 2 srock fund operation,
but as che Court said,”...the breadch of the term (securities) s
impilicit in che face that the antacedenf stacutdry language
(in secctions 16 and 21 of the Glass-Steagall Act, sSupra) encom-
passes not only equity securicies but alse securities Tepresent-
ing debe.” Investment Co. Insticute v, Camp, SupRd, at 633.
The cited opinion makes it clear that the intent of Congpress in
passing the Class-Steagall Act was te sever banks from in-
vestment banking, not To put &d end to all invastmant'bankxqg

business.
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s ’ ‘Refs _.nee to stcek funds raises-d furcher objeection to
; . Mr. Cravford's conclusion that investors in a money market fund

7 are mere daepositers. Surely the velationship between a fuad

and ies ' investors camnnot depend upon the character of the res

s held by the fund. It is probably true that a stock fund invesg-
went is generally more speculative than investment in a money
market find, but that distinctiom has nv significance in assess-
cent of the legal nature of cthe relationship between & fuad and
its investors. Nocte that the foregoing has nor and need not
involve cousideration of permicted transactions of & bank for its
own accounc in investment securicies under section L6 ¢f the
Glass-Steagall Act, supra. o '

Inasouch as investors in a meney’'market fund are, in ouy
view, owners of the fund and not mere depositors, we perceive
no violation of section 21(a), Glass-Steagall ‘Act, supra, in
permicting an investor in such 3 fund to realize his invesument
by means of a check or otherwise. Please call Mr. James Robinsen
on 726~7526 should you wish to discuss aspects of the foregoing
ecbservations informally. -
5 ' ' . Sincerely,

-

= . Philip B. Heywmaun
.| . Assistant Attorney General
.-+ Criminal Division

-'By;‘

A laurence Lippe..Chief
., Gemeral Litigation and
¥ " Legal Advice Section
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